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Civil Aspects of the California Usury Law 


By Avan NicHots of the Los Angeles Bar 


INTRODUCTORY REFLECTIONS 


Usury laws, apparently, throughout 
their history have always inspired the 
widest contrariety of opinion and judicial 


construction. It is truly remarkable that 


such a multitude of cases should have 
taken such fantastic and diverging direc- 


tions. As said by the court in Scottish 
Mortgage & Land Investment Company 


vr. McBroom, 6 N. M., 573, 30, Pac. 859: 


“But few, if any, questions grow- 
ing out of the law governing con- 
tracts have given rise to more dis- 
cussion and resulted in less satis- 
factory adjudication than those in- 
volving the subject of usury.” 


Usury statutes are, it seems, without 
exception, woven with a maze of uncer- 
tainties, through which the courts labor 
painfully hither and thither with about 
as much success, at least as far as unani- 
mity of decision is concerned, as Alex- 
ander on the Gordian Knot. And in the 
matter of ambiguity in its usury law, 
California, as in all other matters, has 
apparently succeeded in leading the uni- 
verse. In proof of this, I need only cite 
the laborious and painstaking literary 
maneuvers of Justice Works in constru- 
ing some of its obscure and cumbersome 
phraseology in the matter of Washer, 50 
Cal. App. Dec. 657. Our statute is what 
might be termed a wonderful concoction 
of legislative endeavor. Like Poe’s maid- 
en, it is “‘rare and radiant,” except that 
the radiance serves rather to conceal than 
to reveal its charms. This is said in no 


spirit of criticism of the framers of the 
initiative measures of November 5, 1918. 
This characteristic seems to be inherent 
in usury legislation. Like Adam’s Apple, 
we see it everywhere. 


I have just counted roughly on my 
fingers, fourteen respects in which our 
usury law leaves members of the bench 
and bar in a position that they know not 
what they do, and they do not what they 
know. Of course, it is impractical in the 
limited scope of this article, to consider 
all these matters. _I desire to ex- 
amine only two aspects of our statute 
which are undetermined by our appellate 
courts. The first of these: “Is the prin- 
cipal obligation valid or void?” is sug- 
gested by the decision of the Honorable 
Carl A. Stutsman in the case of Blodgett 
Finance Corporation v. Southwestern Au- 
tomobile Insurance Company, et al., No. 
21038 in the Municipal Court of Los 
Angeles, and published at length in the 
Los Angeles Daily Journal under date of 
November 9, 1926. My appetite for in- 
vestigation of this subject is further whet- 
ted by the fact that Judge Stutsman, sit- 
ting in the Superior Court, decided this 
proposition against me in the case of 
Wharton v. La Grulla Gun Club, No. 
174357, which was a suit on a promis- 
sory note carrying 12 per cent interest on 
which a fifty dollar bonus had been paid, 
and the court held the entire note, princi- 
pal and interest, was void. The second 
question involves the recovery of interest 
as a penalty under our usury statute, and 
might be stated as follows: Does the 
recovery of treble the amount of usurious 
interest, authorized under Section 3 of 
the usury law, mean three times the en- 
tire amount of interest paid, or just three 
times the illegal excess over twelve per 
cent? I submit the conclusions of my 
investigation of these two questions with 
the hope that they will prove of some aid 
to the bench and bar in the solution of 
these rather interesting problems. These 
conclusions are— 

First: The principal sum of a usuri- 
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ous obligation under our law is valid. 
Second: Treble the total amount of 

interest paid may be recovered; not mere- 

ly treble the excess over twelve per cent. 


Discussion 
THE PRINCIPAL SUM OF A USURI- 
OUS OBLIGATION IS VALID (a) be- 


cause the trend of authority supports this 
conclusion. 


At the very outset, we are confronted 
with the fact that, with two solitary ex- 
ceptions, our usury law stands unique 
among such statutes throughout the 
United States; and hence practically all 
adjudications in other states are useless 
to us. This novelty in our statute con- 
sists in the simultaneous presence of two 
features: first, it does not expressly,— 
and with the exception of one clause 
which we shall later notice, does not im- 
pliedly—either validate or void the prin- 
cipal obligation; it says nothing about it; 
and second, it provides that usury shall 
constitute a crime. The combination of 
these two elements can scarcely be found 
anywhere in the United States. In six 
states the principal obligation is express- 
ly made void by the usury statute. 


Arkansas Statutes of 1921, Sec- 
tion 7362, 7363; Connecticut Stat- 
utes of 1918, Section 4802; Minne- 
sota Statutes of 1923, Section 7038; 
New York Consolidated Laws of 
1918, Section 373; Cahill’s Consoli- 
dated Laws of New York of 1923, 
page 751; Rhode Island Statutes of 
1923, Section 3209; Utah Statutes 
of 1917, Section 3329. 


In seventeen states the principal obli- 
gation is expressly validated by the law. 


Alabama Civil Code of 1923, Sec- 
tion 8567 ; Florida Statutes of 1920, 
Section 4852; Illinois Statutes of 
1921, Chapter 74, paragraph 6; 
Kentucky Statutes of 1922, Section 
2219; Louisiana Statutes of 1915, 


Section 3821; Maryland Code of 
1924, Article 49, Section 5; Michi- 
gan Statutes of 1915, Section 5998; 
Nebraska Statutes of 1922, Section 
2838; New Jersey Statutes of 1910, 
page 5705; South Carolina Code 
of 1922, Section 3639; South Da- 
kota Code of 1919, Section 1044; 
Texas Statutes of 1920, Section 
1980; Virginia Statutes of 1924, 
Sections 5552, 5554; Washington 
Statutes of 1922, Section 7304; 
W est Virginia Code of 1923, pages 
1791, 1800; Wisconsin Statutes of 
1925, Section 115.06; Wyoming 
Statutes of 1910, Section 3359. 
(There is a later edition of the W yo- 
ming Code, apparently of 1920, not 
in the county law library, which edi- 
tion may have changed the law.) 


In twelve states the principal obliga- 
tion is impliedly validated by permitting 
the application of interest or other pen- 
alties to a reduction of the principal, or 
by similar provisions. 


Arizona Statutes of 1913, Sec- 
tions 3508, 3509; Delaware (stat- 
utes have apparently walked out of 
the library, and this deduction is 
drawn from Martindale’s Law Di- 
rectory, and Delaware cases) ; Geor- 
gia Code of 1926, Sections 3438, 
3439; Indiana Statutes of 1924, 
Section 9331; Iowa Code of 1924, 
Section 9407; Kansas Statutes of 
1923, Chapter 41, Section 103; Mis- 
souri Statutes of 1919, Sections 
6494, 6495; North Carolina Statutes 
of 1919, Section 2306; Ohio Stat- 
utes of 1921, Section 8306; Okla- 
homa Statutes of 1921, Section 
5098; Pennsylvania Statutes of 
1920, Section 12492; Tennessee An- 
notated Code of 1917, Section 3499. 


In one commonwealth, the entire sum 
of principal and interest is forfeited to 
the state. 
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Oregon Statutes of 1920, Section 
7990. 


In four states there are no statutes on 
usury. 


Maine Statutes of 1916, Chapter 
40, Section 41, et. seq.; Massachu- 
setts Statutes of 1921; Nevada Stat- 
utes of 1912, Section 2500, Session 
Laws of 1917, page 351; New 
Hampshire Laws of 1926, Chapter 
313. 


In one state there is expressly no limit 
upon interest. 


Colorado Statutes of 1921, Sec- 
tion 3779, 


I recognize that these laws have been 
amended from time to time, and the cita- 
tions herein given are not necessarily the 
laws as they have existed throughout the 
history of these states, but with one ex- 
ception, hereinafter noted, I have found 
no amendments which affected the two 
features now under consideration. Thus 
we see that in forty-one states, express 
statutory provisions either validate or 
void, or otherwise dispose of, the prin- 
cipal obligation, rendering their decisions 
valueless in construing our law which 
says nothing regarding the same. Now 
in four other states, the statutes are simi- 
lar to our own in that nothing is said re- 
garding the principal obligation; but the 
decisions under them are not very help- 
ful to us because in those states usury 
is not made a crime. 


Idaho Statutes of 1919, Section 
2554; Mississippi Code of 1917, 
Section 2075; Montana Code of 
1921, Section 7727; Vermont Stat- 
utes of 1917, Section 2845. 


The prime importance of having the 
criminal feature present will be recog- 
nized when we reflect that the very gist 
of those adjudications holding the prin- 
cipal obligation invalid is to the effect 


that the taking of usurious interest is a 
crime; that, therefore, a part of the con- 
sideration for the principal obligation 
is illegal; the whole obligation is void; 
and, therefore, the conclusion that the 
principal obligation is void. It is to be 
noted in passing, however, that in these 
states the adjudicated cases are to the 
effect that the principal sum is valid, 
although all interest is forfeited. 


Curtis v. Western Reporting Com- 
pany, 39 Idaho 784, 230 Pacific 
711 (construing the National Bank- 
ing Act similar to, and in conjunc- 
tion with, the Idaho Statutes) ; Polk- 
inghorne v. Hendricks, 61 Miss. 366 
suit on a promissory note, decided 
under the Code of 1880, forfeiting 
all interest as at present) ;.Burt v. 
Brashears, 118 Miss. 339, 79 South- 
ern 182 (suit to enjoin sale under a 
deed of trust given to secure usuri- 
ous note); Cross v. Mann, 53 Ver- 
mont 501. 


We come now to the two states having 
statutes tontaining the two features em- 
bodied in the California law. In North 
Dakota, Laws of 1913, Section 6076, the 
usury statute is very similar to our own 
in that it says nothing in regard to the 
validity of principal obligation. Prior to 
1919, in North Dakota, usury was not a 
crime, but by the Session Laws of that 
year, usury was made a misdemeanor. 
However, thus far, no case has come 
down from the Supreme Court of North 
Dakota since the amendment of 1919 
relative to the principal obligation, so 
that we are not aided in this direction. 
There remains but one solitary state 
which affords us any guidance. In the 
statutes with reference to usury in New 
Mexico—both under the Compiled Laws 
of the Territory, Sections 1737 and 1738, 
as well as under the modern provisions, 
New Mexico Annotated Statutes of 1915, 
Section 3528—nothing is said about the 
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principal obligation, and the taking of 
usury is made a misdemeanor, precisely 
the two features.present in our California 
law. Under these statutes, the Supreme 
Court of New Mexico early passed upon 
the validity of the principal obligation 
in the case of Scottish Mortgage and Land 
Investment Company v. McBroom, 6 New 
Vexico 573, 30 Pacific 859. This was a 
suit by the borrower to recover treble 
damages for usurious interest, and the 
court held that no recovery could be had 
as long as the amount of the principal 
obligation exceeded the amount of treble 
damages, for the reason that the princi- 
pal obligation was valid, and the amount 
of treble damages must first be applied 
to the repayment of the principal obli- 
gation. This case was taken by a Writ 
of Error to the United States Supreme 
Court where it was affirmed in McBroom 
v. Scottish Mortgage and Land Invest- 
ment Company, 153 U. S. 318, 14 Sup. 
Ct. Rep. 852. It could be desired that 
our Supreme tribunal, in its opinion of 
afirmance, had given more attention to 
the proposition that usury was made a 
crime under the New Mexico statutes. Its 
decision proceeds, in large part at least, 
upon cases under the National Banking 
Act which, it is to be noted, does not 
contain any provision making it a crime 
to take excessive interest—it merely pro- 
vides for the forfeiture of all interest and 
a right to recover double damages for 
interest paid. Although the opinion is 
perhaps not as illuminating as we might 
wish, the holding is squarely in point; 
and so far as I have been able to dis- 
cover, is the only respectable adjudica- 
tion under a statute almost precisely 
identical to our own. 


THE PRINCIPAL SUM OF A USURI- 
OUS OBLIGATION IS VALID (b) be- 
cause analogous California decisions un- 
der similar statutes sustain it. 1 first di- 
rect attention to the decisions under Arti- 


cle 13, Section 5 of the Constitution of 
1879, now repealed, which provides, 
“every contract hereafter made by which 
a debtor is obligated to pay any tax or 
assessment on money loaned, or on any 
mortgage, deed of trust, or other lien 
shall, as to any interest specified therein, 
and as to such tax or assessment, be null 
and void.” This says nothing regarding 
the principal obligation, and simply de- 
clares the contract as to interest to be 
null and void. Under this statute ow 
Supreme Court has held that the princi- 
pal might be recovered. (Garms v. Jen. 
sen, 103 Cal. 374.) For other decisions 


under this statute, see: 


Matthews v. Ormerd, 134 Cal. 
84; Harralson v. Barrett, 99 Cal. 
607 ; Burbridge v. Lemmert, 99 Cal. 
493. 


It is to be noted, however, that there 
is no criminal provision attached to this 
contract so that the cases thereunder are 
not very helpful. 


The California decisions most valua- 
ble in construing our present usury law 
are those adjudicated under our statutes 
regarding pawnbrokers. Under our pres- 
ent law, Penal Code, Section 340, charg- 
ing a greater rate of interest than two 
per cent per month is made a misdemean- 
or. This is substantially the same pawn- 
broker’s act we have always had, as the 
Statutes of 1861, page 184, Section 3, 
restricted the interest to four per cent 
a month instead of two per cent, and 
Section 7 made any violation a misde- 
meanor. Under these statutes, our Su- 
preme Court has held with practical 
unanimity that the principal obligation 
is valid. In Jackson v. Shawl, 29 Cal. 
267, decided under the statute of 1861, 
an action was brought by the debtor to 
recover jewelry pawned, but prior to 
bringing the action, the plaintiff made a 
tender of the principal sum due upon 


(Continued on Page 25) 
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Delaware Issues Charters 


To Big Number of Firms 





(By Associated Press) 

DOVER, Del., Oct. 29.—Attracted to this 
state by one of the most liberal general in- 
corporation laws found in the Union, 
between 65,000 and 70,000 corporations 
throughout the nation today are doing busi- 
ness under Delaware charters. 

The features of the law which has made 
the state a Mecca to incorporators are few, 
but compelling. It is easy to comply with. 
It is speedy in operation. And it restricts 
the state’s interest in, and supervision over, 
its charter holders to the apparent mini- 
mum compatible with the protection of 
stockholders. 

LIBERAL FEATURES ATTRACT 

Financially, Delaware requires an organ- 
ization fee of ten cents per $1000 for the 
first $2,000,000 of authorized capitalization, 
and five cents per $1000 thereafter. Upon 
issues of no-par stock an arbitrary value of 
$100 per share is set, for the purpose of 
taxation only. Because of this latter pro- 
vision, the total corporate value of Dela- 
ware charters is undeterminable. 

The annual tax also is levied. on the basis 





of authorized capitalization. Simple an- 
nual reports are necessary, but they do not 
require disclosure of the corporation’s 
financial affairs. Of all the company’s 
books and records, only an original or du- 
plicate stock ledger must be kept in Dela- 
ware. Here, except for provisions safe- 
guarding stockholders, the state’s interest 
ceases. 
STOCK NOT TAXED 

Stock held by non-residents is not taxed, 
nor is it subject to an inheritance levy. 
The corporation itself has no income tax 
to pay. 

Incorporation can be completed within 
24 hours. The incorporators need not per- 
sonally appear or even be named. They 
may attend their first incorporators’ meet- 
ing by proxy; the minutes and stock ledger 
will be mailed to them anywhere in the 
United States. Stockholders’ and directors’ 
meetings may be held anywhere. 

Other powers of a Delaware corporation 
include issuance of any class of stock de- 
sired, with or without voting powers, and 
with no limitation upon the _ relative 
amounts issued or the rate of dividends. 





United 


States 


Corporation Company 
Los Angeles Office: 933 Han Nuys Building 
TUcker 8764 
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What Is a Certified Public Accountant? * 


By Harry K. HILL, Certified Public Accountant 


It is often embarrassing to have to in- 
troduce yourself and your business to 
those who ought to know you well. 

It is not necessary for a physician or 
an attorney to explain to his friends or 
to the public the nature of his business, 
but there seems a considerable lack of 
information concerning what a Certified 
Public Accountant is and what he does. 

The title, Certified Public Accountant, 
is not a political appointment, nor is it 
a self-assumed designation to be used at 
will by any one. It is a license issued 
by the State to those applicants who ful- 
filled the requirements of the State 
Board of Accountancy, as to education, 
experience, character and integrity, and 
no other person may set himself up as 
such. 

The State Board of Accountancy issues 
to the successful candidate a certificate 
which must be renewed yearly by pay- 
ment of a stated fee and which may be 
revoked upon proof of infractions of the 
rules laid down by the board. The Cer- 
tified “Public Accountant” therefore 
stands in the same relation to the public 
as the physician, attorney, engineer or 
other professional man. 

Certified Public Accountancy is ordi- 
narily considered to be a new profes- 
sion, although the practice of account- 
ancy is as old as law or medicine. The 


laws of the first regularly organized goy- 
ernment in the world, that of Chaldea, 
Babylon, about 4500 B. C., laid down 
certain rules for the keeping of accounts 
between merchants and agents. 

The term Certified Public Accountant 
was created in 1896 by the State Legis. 
lature of New York as the proper desig- 
nation of those who were so licensed by 
the State to practice the profession of ac- 
countancy. The State of California in 
1901 passed an act creating a State 
Board of Accountancy, giving it the 
power to hold examinations, issue cer- 
tificates, formulate rules, revoke certifi- 
cates, etc. At the present time every 
State in the United States, the District 
of Columbia, Alaska, Hawaii, and even 
the Philippine Islands, have a C. P. A. 
law. 

There are two national organizations, 
whose purpose is to maintain a high pro- 
fessional standard. The American So- 
ciety of Certified Public Accountants 
maintains its office in Washington, D. C., 


and membership is limited to those who ' 


hold an unrevoked certificate issued by 
any of the above states or territories. 
This society is affiliated with State so- 
cieties, which are in turn made up of 
local chapters. The office of the Cali- 
fornia State Society of Certified Public 
Accountants is at 5620 Market Street, 





*Editor’s Note—A laudable program of constructive publicity is being carried forward by 
the Los Angeles Chapter of the California State Society of Certified Public Accountants, in 
an endeavor to familiarize the public in general, and especially business and professional 
men, with the scope and the value of Accountancy, and with the standards of the Certified 
Public Accountant. One phase of this meritorious activity is seen in the interesting and en- 
lightening messages to the legal profession of Los Angeles, which have for months appeared 
on the double center pages of each issue of the Bulletin. 


Realizing that further and more complete information concerning the Certified Public 
Accountant will be welcomed by its readers, the Bulletin considers itself fortunate in having 
secured the above article from Mr. Hill, prominent member of the local chapter of the Cali- 
fornia State Society of Certified Public Accountants. 
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California Title Guaranty Company 
Located in 
| MORTGAGE GUARANTEE BLDG. 
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| 626 South Spring St. TRinity 3221 | 
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| Paid in Capital and Surplus over 1,200,000 Dollars 


Successor to 
Los Angeles Title Insurance Company 
Los Angeles Title and Trust Company 
Title Abstract and Trust Company 














San Francisco. The Los Angeles Chap- 
ter has its office at 1125 Stock Exchange 
Building. There are about 140 members 
who meet monthly to discuss current 
topics of interest to accountants. 

The other National organization is the 
American Institute of Accountants, whose 
office is in New York City, and whose 
membership is limited to those who have 
passed the examination held semi-yearly. 
The official publication of the Institute is 
the Journal of Accountancy, known to all 
accountants and many business men. 

The annual meeting of the American 
Institute of Accountants will be held at 
Del Monte, Calif., in September, 1927, 
the first time for the Pacific Coast. Sev- 
eral thousand people from all parts of 
the United States will attend. 

Recognizing that so far as possible 
uniform C. P. A. laws were desirable, 
the American Institute of Accountants ex- 
tended to those States that so desired, the 
privilege of using the Institute’s examina- 


tion as the basis of the granting of a 
Certified Public Accountant’s certificate. 
Thirty-five States have adopted the Insti- 
tute’s examination, so that at the present 
time in thirty-five States semi-annually 
the identical examination is given simul- 
taneously, a uniform standard of profes- 
sional requirement that is unique in the 
learned professions. The last examina- 
tion was held in November. Forty-eight 
candidates sat for the examination in 
San Francisco County and sixty-seven in 
Los Angeles. Those who so desire may 
have their papers also graded by the 
American Institute, and a passing mark 
entitles them to make application for 
membership in the Institute. 


The requirements for the examination 
in California include a thorough knowl- 
edge of the theory and practice of audit- 
ing, accounting and commercial law in 
such subjects as trading, manufacturing, 
mining, public utilities, banking, insur- 


(Continued on Page 25) 
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What Should be Done to Rehabilitate the Criminal? 


By Cart L. May, Supervisor Adult Probation Department, Los Angeles County 


To judge from the present flood of 
articles on crime, criminologists are all 
in accord with the view that most of our 
present methods of handling or dealing 
with the criminally inclined have met 
largely with failure. 

For years we have been traveling in 
the same old circle and have accom- 
plished very little in the way of crime 
prevention. We have the so-called “mol- 
lycoddle” citizen on one side passing 
flowers to the criminal who committed 
the dreadful crime of “being caught,” 
while on the other hand we have the ex- 
tremist who would send to prison for life 
everyone arrested and convicted of a 
crime. It is needless to say, both parties 
cannot be right in theory or in practice. 

It is true that crime is increasing in the 
United States to a greater extent than 
elsewhere. Statistics reveal the fact that 
this increase is much greater than our 
increase in population. Perhaps the fact 
that we are the melting pot of the world 
is partly responsible for our present so- 
cial condition, while again it may be due 
to the fact that we are dealing too leni- 
ently with the criminal and our present 
laws should be remodeled, and sterner 
sentences pronounced than have been 
given in the past. 

It may be interesting to note that at 
present our own State is contemplating 
more stringent criminal legislation. The 
success of this legislation as a crime pre- 
vention remedy will not be revealed until 
after it has become operative for a few 
years at least. 

It is a well-known fact that crime in 
itself has rarely paid the individual who 
has endeavored to make a living in this 
way. The smartest and most clever law 


breaker will eventually leave a loop-hole 
some place in his carefully thought-out 


plan, through which the law will reach 
and arrest him for his anti-social activi- 
ties. 

Criminologists, social workers and law 
enforcement officers spend many a sleep. 
less night endeavoring to solve the prob- 
lem of how best to cope with crime, and 
generally the remedy advocated is that 
of sterner punishment. On the contrary, 
comparatively little time is given to the 
actual study of the law breaker, in an 
effort to curtail his criminal activities. 

We have from time immemorial dealt 
with criminals as though they were all 
normal, punishing them for their wrong. 
doing and never seeking to find out the 
“why” of the crime. Our courts are in 
fact largely what have been termed 
“human grist mills,” grinding out pun- 
ishment to prisoners indiscriminately, 
save for an occasional lucky one who is 
snatched from punishment by a grant of 
judicial leniency. 

We have been accustomed to treat 
alike the members of this anti-social 
class, whether white or negro, physically 
sound or otherwise, mentally normal or 
sub-normal. They have committed a 
crime and all look alike and should be 
treated accordingly, we say, regardless 
of the physical or mental condition of the 
individual at the time the crime was com- 
mitted. Thus we have been traveling in 
darkness for years; and what is more, we 
shall drift further than ever in the “Sea 
of Ignorance” unless we take time and 
endeavor to learn more about the crimi- 
nal and his reasons for committing 
crime. 

It is true that certain sound remedial 
measures have been put into effect. Peo- 
ple interested in the reform and rehabili- 
tation of those convicted of crime fully 
agree that we have found only two refor- 
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Los Angeles 


812 Law BUILDING 
Telephone MEtropolitan 4596 





STEVER, PERSON & JONES 


Shorthand Reporters 
and Notaries 


We solicit your deposition and other reporting. 
We have a well-equipped office and can 
furnish daily copy at any time. 
invite you to take your depositions 
in our office. 


OFFICIAL REPORTERS: 
Los Angeles Bar Association 


We 


Long Beach 
MIDDOUGH BUILDING 
Telephone 664-28 








matory measures—Probation and Parole 
—which have materially assisted us in 
the handling of men and women arrested 
for crime. These are not strictly modern 
measures, as Probation has been meted 
out by the courts of the State of Califor- 
nit since 1908. However, much time and 
thought has been centralized on these two 
measures by social workers, with the 
result that in 1926 Congress made them 
part of our Federal laws. 


England is very much interested in 
both Parole and Probation and social 
workers have been sent to this country to 
study both systems and to ascertain the 
results obtained under each. 

Probation and Parole are separate and 
individual subjects, and should be 
treated as such—one dealing with the 
man convicted and released by the court, 


the other with the man who has served 


part of his penitentiary term and re- 
leased by a “Parole Board.” 
It is true that Probation as a social 


reform law has been misunderstood be- 
cause of the fact that very little publicity 
is given the thousands who are reclaimed 
through its aid, while on the other hand, 
mention is often made of the eight per 
cent who have failed and are punished 
for violating their Probation. 


California enacted the Probation law 
during the Legislative session of 1902- 
1903. Statistics regarding Probation are 
available only since 1908. Since that 
time 4962 men and women have been 
granted probation, sixty-eight per cent of 
whom have been dismissed, having com- 
plied with the orders of the Court and 
the Probation Officers. These figures. 
speak for themselves. 

While it must be admitted that twenty- 
one per cent of those granted probation 
desert, in justice to them it should be 
stated that practically none of them con- 
tinue to be criminals. They simply dis- 
appear and are not heard from again. 
Apparently they go to entirely different 
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surroundings to live down their bad 
records. 

In the past eight years the increase in 
the number of cases in the Adult Proba- 
tion Department in Los Angeles County 
has been over one hundred per cent, but 
this is in keeping only with the increase 
in population, which has practically dou- 
bled in that time. 


It may seem that a large number are 
granted leniency under the Probation 
law, but in reality only approximately 
twenty-eight per cent of those passing 
through criminal courts are granted pro- 
bation, and all of these have served from 
three months te two years in the County 
Jail before probation is ever extended. 


The fact that every man that requests 
probation must stand on his own rights, 
and not know until the time the Judge 
passes sentence that he is to be granted 
leniency, is in itself a strong point reveal- 
ing the fact that probation can never be 
promised by an attorney, officer of the 
Court, or Probation officer—it must be 
earned. 


While it is true Probation and Parole 
assist thousands of men who are granted 
aid under these humanitarian measures, 
yet apparently we are only touching the 
surface in our criminal reform study, 
and moreover the Probation officers are 
greatly handicapped in that they are 
called upon to act not only as physicians 
and criminologists, but also to assist in 
locating work for, as well as being the 
confident and advisor of those placed in 
their charge. 


The Probation laws throughout the 
country have been modified very little 
since their enactment, and there has been 
little effort put forth on the part of crimi- 
nologists to study this system and recom- 
mend measures which will make proba- 
tion more practical and far-reaching. 

The work shop of the Probation officer 
is generally the county jail. He is called 


upon in most cases to decide whether or 
not the human being placed in his hands 
should be granted leniency or sentenced 
to jail, reform school or prison, and very 
few realize the tremendous responsibility 
that is placed upon his shoulders and 
which he is unable to shift. 


After many years of observation, care- 
ful thought and study, the writer is con- 
vinced there is much lacking in our 
method of dealing with the so-called 
“law violator.” For some reason or 
other we have failed to meet him on his 
own ground—we have viewed him 
through a microscope, the press, the bars, 
and the courtroom, but have failed to 
find out at any time what was going on 
inside the man. All we have done for 
him has been of a superficial nature. In 
many instances we have leaned too much 
toward theory, and cast in the back- 
ground practical experience. In other 
words, we have become so interested in 
the crime that we have forgotten we were 
dealing with a human being. 

If our automobile or washing machine 
fails to function, we immediately en- 
deavor to learn the cause, and if we are 
unable to ascertain the defect, we call in 
experts to assist us so as to get the proper 
co-operation. Is it not so with the crimi- 
nal? Should we not endeavor to study 
him, not from the point of view of the 
type of crime that he has committed, but 
from the standpoint of the kind of man 
that he is and what is lacking in his 
make-up? This can only be done through 
trained experts, criminologists and phy- 
sicians. 

The Probation officer would welcome 
such advise; the courts would be glad to 
act upon it. Without doubt many men 
could be saved in this way, who now are 
either granted probation without restraint 
or are sentenced to prison when they 
should be in a hospital, sanitarium or in- 
sane asylum. 

(Continued on Page 25) 
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Title Insurance and Trust Company 


CAPITAL AND SURPLUS 
$9,000,000.00 


WILLIAM H. ALLEN, JR., President 
STUART O’ MELVENY, First Vice-President 
O. P. CLARK, Secretary 


California’s largest title insurance company. 


Issues Policies of ‘Title Insurance and Guarantees, handles 
escrows and acts in all trust capacities. 


The Company also issues Policies of Title Insurance and Guar- 
antees and handles escrows on property in the counties of 
San Diego, Ventura, Kern, Tulare, Riverside and Santa 
Barbara. 


Orders for Policies and Guarantees to be issued in these coun- 
ties can be placed if desired with the main office at Fifth 
and Spring Streets. 


TITLE INSURANCE AND TRUST COMPANY 
TITLE INSURANCE BUILDING 
FIFTH AND SPRING STREETS 
Los ANGELES 
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Los Angeles Bar Association 


Regular Monthly Meeting and Dinner Tentatively Set for 
Thursday, January 27, 1927 


The regular monthly meeting of the 
Les Angeles Bar Association will be 
held Thursday, January 27, at 6 P. M., 
at Hotel Alexandria, unless it becomes 
necessary for the Program Committee to 
make a change by reason of the arrival 
in Los Angeles of Honorable Charles S. 
Whitman, President of the American Bar 
Association. It is hoped that President 
Whitman can be in Los Angeles during 
the latter part of January, but at the time 
of the BULLETIN going to press, this can- 
not be definitely ascertained. If there 
is a change of date, members will be 
notified by the Secretary of the Asso- 
ciation. 


A program of unusual merit has been 
arranged. Mr. Robert P. Jennings will 
read a paper on the subject of “Liability 


of Vendors.” Mr. Mark Slosson will 
read a paper on “Procedure Before the 
Corporation Commission for the Issuance 
of Securities.” 

As previously announced, at the Feb- 
ruary meeting Mr. Frank James, Past- 
President of the Bar Association, will 
read a paper on “The Law of Options,” 
and Mr. Claire S. Tappaan, who has 
lately returned from a tour of Europe, 
will speak on “European Law Systems.” 

Respectfully submitted, 
PROGRAM COMMITTEE. 


Leo M. Rosecrans, Chairman. 
Wituiam H. ANDERSON, 
KEMPER CAMPBELL, 

EvERETT W. MATTOON, 
Tuomas C. Ripeway, 

Leon R. YANKWICH. 





Report of Nominating Committee 
LOS ANGELES BAR ASSOCIATION 


The undersigned members of the nom- 
inating committee to nominate officers 
and trustees to be balloted for at the 
annual election in February, 1927, here- 
by report the result of our deliberations 
as follows: 

The full committee met pursuant to 
the call of the temporary chairman, 
Wm. J. Hunsaker, at 12:30 o’clock p. m., 
at 1031 Title Insurance Building on 
December 31, 1926. 


On motions duly made and seconded, 
Wm. J. Hunsaker was elected chairman, 
and Leon R. Yankwich secretary. The 
committee unanimously nominated the 
following officers and trustees for the 
ensuing year: 


President, Kemper Campbell. 


Senior Vice-President, Hubert T. Mor- 
row. 

Junior Vice-President, Leonard Bb. 
Slosson. 

Treasurer, T. W. Robinson. 

Secretary, R. H. F. Variel, Jr. 

Trustees, Alfred L. Bartlett, Lawrence 
L. Larrabee, Irving M. Walker. 


Respectfully submitted, 


Wa. J. HunsAaker, Chairman. 
RicHarp C. GoopsPEED, 

J. P. CHANDLER, 

Ray Howarp, 

Leo M. RosEcRANs, 

FRANK JAMES, 
Leon R. YANKWICH, Secretary. 
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Resolution of Board of Trustees of the Los Angeles 
Bar Association 


ADOPTED DECEMBER 30, 1926 


Whereas, this Association has under- 
taken to perform a valuable public 
service in the selection of Judges, by 
supporting candidates endorsed by the 
members of the Association; and 

WHEREAS, it has been observed that 
many members of the Association have 
become individually identified with the 
campaign committees of particular can- 
didates before the endorsements of the 
Association have been made; and 

WuerEas, this practice has somewhat 
impaired the effectiveness of the work of 
the Association and has defeated the 
unified support of our members in be- 


half of the candidates endorsed by the 
Association. 


Now, THEREFORE, Be It RESOLVED 
that all members of the Association are 
hereby respectfully requested not to 
identify themselves with the campaign 
committees of any particular candidates 
for Judgeships in Los Angeles City or 
County until the endorsements by the 
Association shall have been made; 


Anp Be Ir FurTHER REsoLvED, that 
the members of the Association are earn- 
estly urged to actively support the candi- 
dates so endorsed by the Association. 


Value of Special Announcements 


The BuLLeTiIN has received a great 
deal of favorable comment concerning 
the use of its pages for special announce- 
ments to the legal profession, and we are 
particularly gratified that that idea is 
being carried forward. Our readers will 
note that in this issue appears the special 
announcement of the law firm of Rush & 
Beirne, with whom is associated Honor- 
able Frank R. Willis, recently retired 
from the local Superior Court Bench. Mr. 
Rush is well known in the profession as 
one of the pioneer Los Angeles lawyers, 
having practiced in this City for more 
than thirty-four years. Mr. Beirne has 
been associated with Mr. Rush in his 
practice for the past six years. 

As stated in our last issue, we are most 
anxious that all members of the Associa- 
tion use the pages of the BULLETIN for 
making announcements of this sort. It is 
without a doubt the most practical econ- 


omy and effective medium for such pur- 
pose. 

Furthermore, may we again urge the 
fact that such a custom will be a source 
of much needed revenue for the enlarge 
ment of the BULLETIN. It has long been 
our purpose to develop the BULLETIN 
into a substantial legal periodical in this 
community; here is an instance in which 
every single member of the Association 
can from time to time aid us in this 
laudable endeavor. 


It is our hope that when any oppor- 
tunity for an announcement of this type 
presents itself to any member of the 
Association, that such member will per- 
mit us the privilege of sending a repre- 
sentative to confer with him or her con- 
cerning the use of the BULLETIN. It is 
anticipated that this custom will become 
firmly established. 
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JUD. R. RUSH 


AND 


WILLIAM B. BEIRNE 


cAnnounce the formation, 


on January first, Nineteen 
hundred twenty-seven, of 


a partnership to engage 
in the 


General Practice of Law 


The firm name Will be 


RUSH AND BEIRNE 


FRANK R.WILLIS 


Cformerly 
Judge of the Superior Court 
of Los Angeles County 


will have his offices with the new firm 


Suite 1212 Washington Building 
Los Angeles, California 


TRinity 8878 
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Case Notes* 


Acsert E. Marks of the Los Angeles Bar 


POWER OF REFEREES—ATTACK 
UPON FINDINGS. A disbarred attor- 
ney applied for reinstatement. Upon 
agreement of the parties, the court or- 
dered a referee “to hear all the testimony 
and take the evidence in this proceeding, 
to make findings of fact therein, and to 
report the same to this court.” Held: 
That “‘as the power to attack a finding 
made by a referee is as broad and no 
broader than the power to attack a find- 
ing made by the court, it is clear that 
the same rule obtains and that the party 
desiring to make the attack on the ground 
that the finding is not supported by the 
evidence may do so by a motion for a 
new trial and not otherwise.” Matter of 
Riccardi. (Nov. 29, 1926) 51 Cal. App. 
Dec. 412. The development of the pow- 
ers of the referee is interesting. In the 
early days of his career, the referee was 
merely a clerk of the court, assisting the 
judge in working out details which were 
too involved or complicated for the judge 
to take the time to assemble. The Bank- 
raptecy Act with its provisions for ref- 
erees in bankruptcy swung the pendulum 
of the referee’s powers to the other ex- 
treme, giving him practically the full 
powers of a judge sitting in his own 
court. So now the most important thing 
to keep in mind when dealing with ref- 
erees and their findings is still the funda- 
mental distinction between a_ referee 
“upon the whole issue,” and a reference 
only as to certain facts. In the first 
class of references, the findings of the 
referee stand as the findings of the court, 
and when filed, judgment can be entered 
in the same manner as if the action had 
been tried by the court. (Sec. 644 Code 


of Civil Procedure; Faulkner v. Hendy, 
103 Cal. 13, 36 Pae. 1021). But if the 
reference is only as to special facts, then 
the effect of the finding is like that of 
a special verdict of a jury, which can 
be excepted to and set aside upon 
grounds similar to these necessary to set 
aside a special verdict. (Sec. 645 Code 
of Civil Procedure; McHenry v. Moore, 
5 Cal. 90). 

So when we find language, as in the 
principal case, stating that the findings 
of a referee can be attacked only in like 
manner as a finding of the court, it must 
be remembered that this is said in re- 
spect to reference “upon the whole 
issue.” 

It becomes very important, therefore, 
for attorneys to use great care in draw- 
ing up their orders of reference, always 
keeping in mind that they may find it 
necessary at some future time to attack 
the referee’s findings. 

Harry GRAHAM BALTER. 


MALICIOUS PROSECUTION BY 
SPECIAL PROSECUTOR 


Plaintiff was president of a corporation 
which purchased a steamship from the 
United States Shipping Board. Defend- 
ant, while counsel for the Shipping 
Board, was appointed a special assistant 
to the Attorney General in order that he 
might assist in the prosecution of an 
action charging plaintiff with conspiring 
to defraud the United States. Acting in 
accordance with the directions of the 
trial judge, the jury returned a verdict 
of not guilty. Thereafter plaintiff insti- 
tuted an action for malicious prosecution, 





*Editor’s Note—The Bulletin will be pleased to accept for publication reviews of, and 
comments on, recent decisions; and members of the bar are urged to co-operate with Mr. 
Marks in making Case Notes a noteworthy feature of the Bulletin. Reviews should be mailed 


to the Bulletin office. 
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A STUDY OF LEGAL ETHICS 


A text book for Law Students. 
to Professors in Law Schools. 


What is a profession? 

How is it different from business? 

What is practice of the law? 

What is meant by Legal Ethics? 

How should a Committee on Professional Ethies or- 
ganize its work? 

How should a Committee on Grievances or Discipline 


150 NASSAU STREET 





THE PROFESSIONAL IDEALS OF THE LAWYER 


A guide for Grievance Committees. A help 
A handbook for the Practicing Attorney. 


With Analytical Index 
OUTLINE OF CONTENTS 
INTRODUCTION BY CHARLES A. BOSTON 


Chairman of the “Ethics Clinic” 
PREFACE BY THE AUTHOR 


Discussion in form of questions raised by the students, 
with answers citing authorities 


Examples of Questions Discussed 


Flexible Binding, Price $5.00 
1925 


G. A. JENNINGS CO., Inc. 


By Henry Wynans Jessup, M.A., J.D. 


function? 

Are these canons of general acceptance? 

How is the lawyer’s duty to the Court violated? 

Is, then, the propriety of professional conduct, in 
given circumstances, a debatable question? 

For what conduct may a lawyer be disbarred? 

What is his relationship to his fellow lawyers? 


NEW YORK CITY 








in answer to which the defendant set up 
his official position as ground for immun- 
ity. In reply, plaintiff alleged that de- 
fendant had solicited and procured his 
oficial appointment in order that he 
might maliciously prosecute plaintiff. On 
motion, this reply was stricken out as 
being insufficient in law. The Circuit 
Court of Appeals affirmed the judgment 
of the District Court, and held that de- 
fendant’s immunity from any civil action 
for malicious prosecution was absolute. 
Yaselli v. Goff, 12 F. (2nd) 396. 

As a general rule, judicial officers are 
shielded from litigation instituted by 
those who feel that they have been wrong- 
fully and unjustly prosecuted. Thus, 
judges are immune from action for dam- 
ages growing out of the performance of 
their judicial duties. (Bradley v. Fisher, 
13 Wall. 335). Grand jurors are also 
exempt. (28 C. J. 816). And prosecut- 
ing attorneys are ordinarily immune 
from suits for malicious prosecution. 
(Smith v. Parman, 101 Kan. 115). This 


immunity or privilege is grounded on 
principles of public policy. The adminis- 
tration of justice requires freedom of 
speech and freedom of action on the part 
of judicial and quasi-judicial officers in 
Hence the 
court in the principal case found little 
difheulty in concluding that the defend- 
ant, in the performance of his duties as 
a special assistant to the Attorney Gen- 
eral, was immune from a civil action for 
malicious prosecution, and that this im- 
munity was absolute. But is this immun- 
ity or privilege forfeited where the office 
is sought and obtained for the express 
purpose of the prosecution in question? 
The court answered this novel question 
in the negative, basing the decision on the 
ground that public policy requires abso- 
lute immunity for all prosecuting attor- 
neys in order that they may fearlessly 
and vigorously perform their official 
duties, and that an exception is unwar- 
ranted. Asert E. Marks. 


the discharge of their duties. 

















Page 24 








THE BAR ASSOCIATION BULLETIN 








1121 So. Hill 





SCHOOL or LAW 


SOUTHWESTERN UNIVERSITY 


Largest recognized Law School on the Pacific Coast 


Spring Term starts Feb. 2 


Phone WE 3078 








Southwestern University School of Law 


With the opening of the Spring term 
on February 2, Southwestern University 
School of Law will record an enrollment 
of nearly seven hundred students for the 
current school year. It is believed this 
will make it the ranking institution of its 
kind in point of size on the Pacific Coast. 

The institution is now in its fourteenth 
year and is located in its own home at 
1121 South Hill Street. The growth of 
the several departments of the Univer- 
sity has made it necessary to add seven 
additional floors to the present building, 


all of which will be used for school pur- 
poses. Plans now are being prepared by 
Albert C. Martin, architect, and building 
operations are to start about April 15. 

The School of Law maintains an Ex. 
tension Department in the City of Long 
Beach, conducting courses on the same 
standards as in Los Angeles with full 
credit toward graduation. At present 
classes in Long Beach meet in evenings 
only in the Municipal Court Chambers 
in the Middough Building. Approxi- 
mately fifty students now are enrolled 
in this department. 





DEAN POUND’S LECTURES 
PUBLISHED 

\nnouncement is made by the Univer- 
sity of California, Southern Branch, that 
the able lectures delivered by Dean Ros- 
coe Pound of Harvard Law School at 
the meeting of the Los Angeles Institute 
of Public Affairs last summer have been 
printed by the Chimes Press, 117 East 
Pico Street, Los Angeles, and are there 
on sale at 25c each. 





The BuLLETIN will be pleased to re- 
ceive for publication articles by members 
of the Bar on matters of current interest 
to the legal profession. 


FEE SIMPLE 

A prominent member of the local Bar 
recently received the following letter 
which, in the light of the current dis- 
cussion of the minimum-fee question, 
seems particularly appropriate: 
Dear Sir: 

Enclosed please find check to pay for 
certified copy of Mrs. ’s 
divorce decree. 





Your fee paid some months ago was 
considerably more than that paid the 
minister some fifteen years ago, but not 
out of proportion when you consider the 
service rendered.—Denver Bar Associa- 
tion Record. 
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What Is a Certified Public 
Accountant? 
(Continued from Page 11) 


ance, estates and trusts, government and 
income tax. Experience requirements 
are three years in the office of a Certified 
Public Accountant or five years in the 
office of a public accountant not certified. 
Certified Public Accountants may be ad- 
mitted to practice before the Treasury 
Department in Washington. The only 
persons eligible to practice before the 
United States Board of Tax Appeals are 
attorneys and Certified Public Account- 
ants. 

The necessary experience, training and 
knowledge cannot be acquired through 
ordinary casual bookkeeping. The reg- 
ular accounting course in universities 


and the accounting schools covers three 
years. The Certified Public Accountant 
is a trained man whose study and experi- 
ence have given him a thorough knowl- 
edge of many kinds of business. His 
work is constructive and not merely to 
discover defalcations. The Certified 
Public Accountant has rendered inval- 
uable service to the United States, state 
and municipal governments and to the 
public generally. 


The Los Angeles Chapter of the Cali- 
fornia State Society of Certified Public 
Accountants is in existence for the pur- 
pose of maintaining a high standard of 
professional service and wants the public 
to know who a Certified Public Account- 
ant is, what he does, and that he has a 
public service to perform. 





What Should Be Done to Rehabilitate 
the Criminal? 
(Continued from Page 14) 


Every man convicted of a felony 
should be studied from a physical, men- 
tal, educational and vocational point of 
view by a board of at least three men, 
and recommendations made to the Court 
in accordance with their findings. 

Consider, for instance, the narcotic 
evil, and its far-reaching effects as it 
relates to crime. The question arises 
whether or not sending a man to prison 
is the proper solution of his problem. 
True, it may relieve him of his habit for 
the time being, but by no means can one 
say he is rendered immune from future 
temptation of the drug. His release in 
many instances causes him immediately 
to revert to the habit, and again take up 
a criminal life. A board such as above- 


mentioned would ascertain his condition 
and recommend a more feasible solution, 
a proper institution for his custody, care 
and cure. 

Or again, consider the sub-normal 
criminals we are called upon to deal 
with. Many of them should be placed in 
institutions other than a prison, yet be- 
cause of the lack of adequate institutions, 
it is a question either of San Quentin or 
Probation, and later on, more work for 
the law enforcement officers. 

We shall drift just as long as we fail 
to face these issues squarely. We do not 
need more prisons; we need more institu- 
tions where the criminal can be studied, 
treated and rehabilitated, and not merely 
punished. 

When we wake up to these facts and 
endeavor to weed out our social misfits 
from the criminal element, we shall have 
progressed in the right direction. 





Aspects of the California Usury Law 


(Continued from Page 8) 


the jewelry with the legal rate of interest. 
The court held that the plaintiff could re- 


cover, and the language of the decision 
goes the length of holding that the prin- 


cipal sum is separable from the interest 
and, therefore, the principal sum, at 
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least, is valid, although the contract as to 
usurious interest may be void; that is to 
say, the principal sum with legal interest 
was a lawful contract which the plaintiff 
could enforce. Of course, upon strict 
analysis, this decision is not precisely in 
point because the plaintiff was merely 
trying to recover upon payment of the 
principal; the case does not hold that the 
plaintiff could have recovered without 
paying the principal, or that he could not 
have recovered unless he would pay the 
principal. 

The next decision of value under the 
pawnbroker’s act is the case of /nnes v. 
Goldwater, 30 Cal. App. 101, which was 
passed upon by the Supreme Court. This 
was also an action by the debtor to re- 
cover property pawned. In this case 
there was no tender of either principal or 
interest. The lower court held that the 
contract being usurious, and being crimi- 
nal, under Penal Code, Section 340, was 
wholly void, and the plaintiff was en- 
titled to recover the property without of- 
fering to pay either principal or interest. 
The appellate court reversed the decision, 
expressly holding that the contract as to 
principal was valid, and that the plain- 
tiff could not recover the property 
pawned without a tender of the principal 
sum. The pawnbroker’s act now em- 
bodied in our Penal Code, exhibiting, as 
it does, the two characteristics above no- 
ticed; namely, that nothing is said in 
regard to the validity of the principal 
obligation, and making the taking of 
usurious interest a misdemeanor, would 
seem to be directly analogous to our 
usury law; and the case of Innes v. Gold- 
water, is, if not conclusive, certainly very 
strongly persuasive of what our appel- 
late courts will hold regarding the valid- 
ity of principal obligation. The only 
arguable ground on which it might be 
distinguished, proceeds under that line of 
cases which holds that when the debtor 
is the actor and comes into a court of 


equity to enjoin the sale of securities 
under a trust deed, or otherwise, that 
the debtor must then do equity, and repay 
or offer to repay to the creditor the 
amount in good conscience due before the 
court will grant him relief. This line 
of cases almost unanimously holds that 
the debtor must offer to repay the prin- 
cipal amount of the obligation under 
statutes forfeiting all interest. /nnes v. 
Goldwater, however, is not strictly a case 
of this class as it appears to be a suit 
at law in the nature of replevin, or claim 
and delivery. 

There are two cases which suggest a 
contrary ruling, but whieh upon inspec- 
tion, are not in point. I refer first to 
Eaker v. Bryant, 24 Cal. App. 87. This 
case was decided under the personal 
property broker’s act, Statutes of 1909, 
page 969 as amended by the Statutes of 
1911, page 978, providing that a per- 
sonal property broker shall not collect 
more than two per cent a month on a 
loan. In the above case, the creditor, 
that is to say, the broker, brought an 
action to foreclose a chattel mortgage 
given to secure a note for the sum of 
$350.00 loaned by the plaintiff to the 
defendant. The lower court rendered 
judgment for the plaintiff which was re- 
versed upon appeal, the court holding the 
contract absolutely void. However, it 
did so under Section 4 of the Act; see 
Derring’s General Laws, Volume I1, Page 
2367, which expressly provides: “No 
contract of any kind or nature made by 
any personal property broker * * * 
shall be valid or of any force, virtue or 
effect” where interest is charged at a rate 
in excess of two per cent a month. This 
case, therefore, falls within that class of 
decisions construing laws expressly void- 
ing the principal. The only other case 


lending any color to the contention that 
the principal obligation is void, is Levin- 
son v. Boas, 150 Cal. 185, which is not 
strictly a case of usurious interest, but 
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had more.to do with the violation of the 
pawnbroker’s statute requiring a special 
license, a.complete register of all trans- 
actions, and so forth; and the court held 
that a violation of these provisions by a 
pawnbroker, rendered any contract made 
by him void. This case, however, was 
in part distinguished, and certainly sev- 
erely restricted and modified, if not over- 
ruled, in the case of Woods v. Krepps, 


168 Cal. 382. 


It is to be noted in passing that, al- 
though the validity of the principal ob- 
ligation was apparently not raised, and 
certainly not expressly passed on, it has 
already been impliedly recognized as 
valid under two cases decided by our 
Court of Appeals. In Bledgett v. Rhein- 
schild, 56 Cal. App. 728, the Court im- 
pliedly legalized the principal of the 
loan by affirming a judgment for the 
value of the car, $500.00, less the 
amount actually loaned, $400.00, see 
pages 733 and 739. Also in the case of 
Coulter v. Collins, 71 Cal. App 381, suit 
was brought to annul a promissory note 
in the sum of $35,000.00, given for an 
actual loan of $25,000.00, together with 
a trust deed to secure the same, and to 
recover treble damages ($30,000.00) 
for the $10,000.00 bonus. The court 
decreed that the note and trust deed were 
void, but apparently on the ground that 
the maker was of unsound mind, and in 
effect declared a rescission. There was 
a cross-complaint filed on behalf of the 
defendants, see Transcript Civil No. 
4287, which cross-complaint was based 
upon the promissory note in suit and 
offered to remit the $10,000.00 bonus. 
The court gave judgment for the defend- 
ant apparently on his cross-complaint for 
$25,000.00. Whether, after the note 
was declared void, the complaint was 
amended to state a common count, or on 
some other theory does not appear. But, 
in any rate, it does appear that the de- 
fendant was permitted to recover the 


principal sum, although as I say, this 
point was not raised or passed upon on 
the appeal. 


THE PRINCIPAL SUM OF A USUR- 
IOUS OBLIGATION IS VALID (c) be- 
cause a construction of the usury lau 
itself sustains it. Aside from the de- 
cisions above listed, I think a fair con- 
struction of the Act itself would result 
in the validation of the principal sum. 
I refer particularly to two clauses of Sec- 
tion 2, Derring’s General Laws of 1923. 
Volume I, page 1384, as follows: 


Any agreement or contract of 
any nature in conflict with the pro- 
visions of this section shall be null 
and void, as to any agreement or 
stipulation therein contained to pay 
interest, and no action at law to re- 
cover interest in any sum shall be 
maintained,” and 

“The debt cannot be declared due 
until the full period of time it was 
contracted for has elapsed.” 


Now considering the first quoted 
clause above, it would seem to me ob- 
vious that the framers contemplated only 
that the interest would be void, and that 
the principal sum would be good. Had 
they intended that the entire obligation, 
both as to principal and interest, should 
be void, they could have so declared, as 
was done in the personal property 
broker’s act, and this clause could have 
been much more readily and _ briefly 
phrased, as follows: 


“Any agreement or contract of 
any nature in conflict with the pro- 
visions of this section shall be null 
and void, and no action to recover 
any sum upon said contract shall 
be maintained.” 


Had it been so intended, the act could 
have easily been phrased in that man- 
ner, and received the construction it did 
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in the case of Eaker v. Bryant, 24 Cal. 
4pp. 87. As said in the case of Oates v. 


The Bank, 100 U. S. 239, 249, in con- 
struing the National Banking Act, 
phrased somewhat similar to this: “The 
statute under which the bank was organ- 
ized, known as the National Banking Act, 
does not declare the contract under 
which the usurious interest is paid to be 
void. It denounces no penalty other 
than a forfeiture of the interest which 
the note or bill carries giving to the 
debtor the right to sue for and recover 
twice the amount of the interest so paid. 
If we should declare the contract of en- 
dorsement void, and consequently that no 
right of action passed to the bank on the 
note transferred as collateral security, 
an additional penalty would thus be 
added beyond those imposed by the law 
itself.” And in The Bank v. Matthews, 
98 U. S. 621, considering the same act, 
the court said: 


“The statute does not declare 
such a security void. It is silent 
upon the subject. If Congress so 
meant, it would have been easy to 
say so; and it is hardly to be be- 
lieved that this would not have been 
done instead of leaving the question 
to be settled by the uncertain re- 
sult of litigation, and judicial de- 
cision. Where usurious interest is 
contracted for, a forfeiture is pre- 
scribed, and explicitly defined.” 


But I think it still more obvious that 
the principal obligation was intended to 
be valid when we consider the second 
clause quoted above, which is as follows: 


“The debt cannot be declared due 
until the full period of time it was 
contracted for has elapsed.” 


It is, of course, elementary that every 
part of a statute—every word, and cer- 
tainly every clause—should be given 
some meaning and effect, if possible. 


(Crowe v. Boyle, 184 Cal. 117; 23 Cal. 
Jur. 758.) 

Now when the framers declared that 
the debt could not be declared due until 
the full period of time it was contracted 
for had elapsed, what debt could it refer 
to except the principal obligation? It 
manifestly did not refer to the interest, 
because the interest is expressly de- 
clared void, and it is further provided 
that no action at law to recover interest 
in any sum shall be maintained. It, 
therefore, can refer only to the prin- 
cipal obligation, and as it refers to the 
principal obligation, it is obvious that 
said obligation cannot be void. If it 
were void, there would be no necessity 
for declaring that it should not become 
due until the full period of time it was 
contracted for had elapsed. The fact 
that it is declared, by necessary impli- 
cation at least, that the principal obli- 
gation shall become due after the full 
period of time it was contracted for has 
elapsed, necessarily means that the prin- 
cipal obligation is valid. If it does not 
mean that the principal obligation is 
valid, that is to say, if the principal ob- 
ligation is void, then this entire clause 
can be ascribed absolutely no force and 
effect, and it must be said that the 
framers of the law wrote it into the 
statute as merely redundant material 
without any purpose whatever. 

TREBLE THE TOTAL AMOUNT OF 
INTEREST PAID MAY BE RECOVER. 
ED UNDER OUR USURY LAW: NOT 
MERELY TREBLE THE EXCESS 
OVER TWELVE PER CENT PER 
ANNUM. In examining this problem, a 
careful survey of the various statutes 
upon which cases are decided is again 
necessary; and we find six states, Mon- 
tana, New Mexico, North Carolina, 
North Dakota, Oklahoma and Texas, 
having provisions for the recovery of 
double and treble the amounts of usur- 
ious interest, very similar to that in our 
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own. In two of the states, Montana and 
New Mexico, no decisions have come 
down as yet with reference to this partic- 
ular feature, so that our examination is 
restricted to the decisions of the four re- 
maining jurisdictions, in every one of 
which the courts of last resort have sus- 
tained the above conclusion. 

The leading case in Nerth Carolina is 
Tayloe v. Parker, 137 N. C. 418, where 
the court construed those provisions now 
contained in the North Carolina Consoli- 
dated Statutes of 1919, Section 2306, 
which provides, “the taking, receiving, 
reserving or charging a greater rate of 
interest than six per cent per annum, 
either before or after the interest may 
accrue, when knowingly done, shall be a 
forfeiture of the entire interest which the 
note, or other evidence of debt, carries 
with it, or which has been agreed to be 
paid thereon, and in case a greater rate 
of interest has been paid, the person or 
his legal representative, vr corporation, 
by whom it has been paid, may recover 
back twice the amount of interest paid in 
an action in the nature of debt.” It will 
be noticed that this is substantially the 
same as our statute except it provides 
that the usury must be knowingly done, 
which is immaterial. The opinion al- 
though not very exhaustive, and probably 
not as well considered as it might have 
been, holds squarely that the penalty to 
be recovered is twice the entire amount 
of the interest paid, and not just twice 
the amount of illegal excess. This case 
has since been followed in the recent de- 
cision of Sloan v. Piedmont Fire Insur- 
ance Company, 189 N. C. 692, 128 
B. EB. 2. 

The Supreme Court of Oklahoma 
reached a similar conclusion in constru- 
ing its revised laws of 1910, Section 
1005, which reads as follows: 


“The taking, receiving, reserving 
or charging a rate of interest great- 
er than is allowed by the preceding 


section shall be deemed a forfeiture 
of twice the amount of interest 
which the note, bill or other evi- 
dence of debt carries with it, or 
which has been agreed to be paid 
thereon. In case a greater rate of 
interest has been paid, the person 
by whom it has been paid, or his 
legal representatives, may recover 
from the person, firm, or corpora- 
tion taking or receiving same, in an 
action in the nature of an action of 
debt, twice the amount of interest so 
paid.” 


This is almost identical with the North 
Carolina statute, except that it need not 
be knowingly done. The case of Ard- 
more State Bank v. Thompson, 57 Okla- 
homa, 521, 164 Pac. 977, was an action 
where the debtor borrowed $300.00 and 
paid thereon a total of $60.00 interest 
which was usurious. The court upheld 
a recovery of twice the total amount of 
interest paid, that is to say, $120.00, on 
theory that the statutes contemplated a 
penalty of twice the entire amount of 
interest, instead of twice the illegal ex- 
cess. This case was followed in subse- 
quent decisions in that jurisdiction. 
(Paschall v. Bohannan, 59 Okla. 139. 
158 Pac. 365; Morriss v. Purcell Bank 
and Trust Company, 204 Pac. (Okla.) 
436.) 

The State of Texas in construing the 
statutes of that jurisdiction, which are 
not so similar to our own as they might 
be, early held in the case of Smith v. 
Chilton, 90 Tex. 447, 39 S. W. 287, con- 
struing statutes of 1892 which were sub- 
stantially re-enacted in 1907, and are 
now to be found in Texas Compiled Stat- 
utes of 1920, Article 4982, that the pen- 
alty provided meant double the total 
amount of interest charged, not merely 
double the excess. The question in that 
case was merely certified to the Supreme 
Court from the court of Civil Appeals 
without a statement of facts, and the de- 
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cision was based upon the reasoning in 
the case of Boerner v. Traders National 
Bank, 39 S. W. 285, which contains, 
however, a very well considered opinion 
construing the National Bank Act which 
we shall notice later. This doctrine has 
subsequently been followed in the cases 
of Baum v. Daniels, 55 Tex. Civ. App. 
273, 118 8S. W. 754; and Taylor v. Shel- 
ton, 63 Tex. Civ. App. 626, 134 S. W. 
302. 


The Supreme Court of North Dakota 
construing the early statute of that state, 
Revised Codes of 1899, Sections 4064 
and 4066, held to a similar doctrine in 
the case of Waldner v. Bowden State 
Bank, 13 North Dakota 604, 102 N. W. 
169, 3 Ann. Cas. 847, based very largely 
upon decisions under the National Bank- 


ing Act. See note also following 3 Ann. 
Cas. 849. 


We have now only to consider the de- 
cisions of the Federal Courts construing 
the National Bank Act. These proceed 
under Section 5198 of the Revised Stat- 
utes of the United States, which, after 
providing that all usurious interest shall 
be forfeited, proceed as follows: 


“In case the greater rate of inter- 
est has been paid, the person by 
whom it has been paid, or his legal 
representatives, may recover back 
in an action in the nature of an 
action of debt twice the amount of 
the interest thus paid from the asso- 
ciation taking or receiving the 
same.” 


It was argued that “the greater rate of 
interest,” as it did not expressly include 
the entire amount of interest, meant the 
amount in excess of the legal rate. The 
Supreme Court of the United States in 
the case of First National Bank of Benton 
v. Watt, 184 U.S. 151, 22 Sup. Ct. Rep. 
457, held that this referred to the entire 
amount of interest paid, and that the 


penalty permitted a recovery of twice the 
amount of the entire interest, and not 
just the amount of the excess. The rea- 
soning of this decision proceeds upon 
the theory that Section 5197 provides 
for the usurious rate; that the first sen- 
tence of Section 5198 makes the charg: 
ing of the said usurious rate ground for 
the forfeiture of all interest; and _ that 
when the statute uses the words, “greater 
rate of interest,” it must refer to the 
entire interest paid. It will be observed 
that our statute, Section 3, stripped of 
intervening verbage, reads: 


kK 


“Every person * * * who * * 
shall have paid or delivered any 
greater sum or value than is allow- 
ed to be received under the pre- 
ceding Sections 1 and 2, may * * * 
recover * * * treble the amount of 
money so paid or value delivered 
in violation of said section.” 


Under this wording, our statute leaves 
no doubt that the greater rate of interest 
refers exactly to the usurious rate pro- 
vided in the preceding sections because 
it says so in so many words. It would, 
therefore, seem that this decision of the 
highest tribunal of the land in constru- 
ing a statute one step more ambiguous 
than our own, would leave no doubt that 
the recovery of this penalty, under our 
usury law, means three times the entire 
amount of the interest paid, and not just 
three times the illegal excess. For 
other federal cases construing this stat- 
ute, see 7 C. J. 831. 


The only respectable authority assert- 
ing a contrary doctrine may be found in 
the case of Hintermister v. Chittenango, 
First National Bank, 64 N. Y. 212. This 
case was based upon the doctrine assert- 
ed in Bank v. Lamp, 50 N. Y. 95, which 
latter decision was overruled by the 
Supreme Court of the United States in 
the case of Bank v. Derring, 91 U.S. 29. 
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